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DIGEBT:
.Protest alleging that agency improperly determined that
highes: bid submitted for purchase of surplus vessel
was unressonably low ia denied where agency has broad
statutory authority to determiné mizimum acceptable.
.price, rcccrd does not indicate that agency determina-
tion was l.nteuouable or arbitrary, and nejther statute
oY legialntin history compels ceuclusion that agency
must determine value of vessel prlor to sale,

Uoion Hlnerall & Alloya Corpoutton (Uni.on) protests the
rcjrctﬂon of its di¢ on a suTplus vessel submitted in response to
sales 1nv1ution for bids (IFB) No, PD-X-1000, issued by the
Maritime Administration (H.lrM.), United Statea Department of
Commerce, on September 4, 1975. * Union contends that its high bid
should be reinstated and accepted. for award because MarAd improp-
arly determined that its bid was trn low.

. . The Tecord shows tlut aft!t‘,.bjdl uere eceived. MarAd deti:x-
-1nnd the value'of the lhip in questior by considcrtng East Coust
(wvhaxe the vessel was locnted) snd Europesn scrap markets and,
concluded that the high bid was "tou low in light of current factors
for the East Coast market." ~Union contends that MarAd's view of
thou ,scrap ptices was distorted and that'in fact those prices v
were ‘at a low level rnt.her than "up alightly'" as viewed by MarAd. . .
On the other . hand, Marad statu that the detemulnll;ion of whpthet
a particular bid is adequ-tc "% &% 13 & market jud;nenl: matter
based on the curriént market litult.iw. * # %" gnd that "many facts
and: t.onditions ik % are brought ' mto the conaidetaLions from
vhich:-aa: nccepnbl.c price is developed,”" MarAd points out that 1t
attempts “to obtain the best possidle return for. the Government'
and that "differences of opinion bat:een MarAd and the bidders
are to be expected and should routim.ly occur . in the normal course
of businesa.” In respoase, Union states that the "whole problem"
stems from MsrAd's failure to set minimum acceptable bids prior to
bid opening and that MarAd's current procedure gives too much dis-
cretion to the agency official who decides if a bid should be accepted.
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This sale was csaducted under the Au{iiotity of secticn 508
of the Merchant Marine Act of 1936 (46 U.5.C. 81158) which reads

as followa:

"If the Secretary of Commerce ihall determine
that sny vesael tranlferred to the Department
of Cosmerce, as the successor to thea United
States Maritime Commission, or hereafter
acquired, is of insufficient value for commer-

" cial or militsrs.operation to warrant its further
preservation, the Secretary 1is authorized (1) to
scrsp said veslcl or (2) to sell such vessel for
cash, after apptaislnent and due advertiisement,
and upon competitive sealed bids, either to
citizens of the United States or to aliens = * w, "

In conducting disposal sales under the above statute, MarAd has

adopted tiie guidelines contained in section 5 of *he Merchant Marine

Azt of 1920 (46 U.S.C. 8864), which states:

""" & # The Secretary 1p fixing or accepting the
sale price of such vessela shall tawe into con-
sideration the prevailing domestic snd foreign
market price of, the availabie supply of, and
the demand for, vessels, exinting freight rates
and pr0lp¢ctl of their nqgntunnnce, the coe: of
constructing vessels of sifrflar types’ ‘under
prevailiog conditions, as ‘wall as the ‘cost of .
the conatruction or. purchase price of the vnoaels
to be sold, and any other facts or conditions
that wuld influence & prudent, solvent business
man in the sale of similar vessels or property
which he is uot foited to sell. ‘¥ ¥

vl

.

We have held that Hn%Ad has . btu.d dilcrction under thase
stitutus to astablish mlnimum ncceptable ‘prices’ for ships being
sold and mﬁy,properlyrggglider such things ax, forcign and domesatic
scrap markets in; doterninlng minimumn. acccptable ‘prices, See
Nicolai: Joffe Cotporntion,‘SA Coup Gen.. 830 (1975)," 75-1 CPD
204; Nicolal Joffe Corpiiratiion’ (Reconsiderntion!, 56 Comp. Gen.

» B~180769, January 6, 1977, 77-i CPD .. Although. Union
does not agree with how HarAd arrived at its minimum price in.
this case, Union|has vet estcblished that MarAd abused its broad
discretion im 81V1u‘ che particular consideration it gave to ‘the
East Coast and foreign scrap marketz or in otherwise determining
the minimum acceptable price for the vessel on which Union bid.
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sideration), ‘supra, :epor.cd that
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With regard to MarAd's practice of establishing minimum
scceptable prices aftar rather than prior to bid opening, we see
nothing in either the relevant stitute (46 U.S.C. Al1l58) or its
legislative hisiory which would compel the conclusion that MarAd
must conduct a yessel appraisement or disclose such a price prior

to the. solicitation of bids. Sa2e Nicolai Joffe Corporation (Recon-
'.idoutlon), supra., Moreover, “in ‘the cited case we reconsiderad

and modified our conclusion in the original Joffe decision that
such disclosure as thui*ud by competitive bidding principles,
stating:

"% & % although pu-bid disclonure would pl.ac-
blddeu on no:ic- of wvhat MarAd couldcutto be
'y mtnhul acccpublc price and wuld the:efore
mble would-be tidders to avoid h-idding in
dtutt!.onl ‘in which they were. not 1.ntu'uted in
mesting MsrAd's minismum price,. it wuld not
resolve the basic question of the teasonableness

or arbitrariness of MarAd's minimue price deter-
n:lur.ion.

\)4'

wu:u togard to the dluretion of a ningln official to determine

-bld acccpubilif.y, it may be that one 1nd£v1dunl is. ptimarily

involved in detemmining what & uiniluneacccpubla price h;ah.oul'd be.
Hownvcr, 'MaTAd, 3in connection with:Nicolai Joffa Corporation i(Recon-
e minimum price ia officially
eatublished not by a ‘single official, but by a committee of thrae
zembars of MarAd's Office of. Donelric Shipping in the. prisence of

¢ wember of harAd's Office of General Counsel, and that the award
of vessels cccurs only alter that committee hu mt and made its
determination,.

Iy o

4 Por: the foregoing réasons, the’ pmtest 18 denied. However,
we poirt ot thn* in our view, the problem highlightad by this: and
the Joffe ptotelt 'is Telated mot so much to the point in time at
which vessel sppraisement is made, but to, the rnuonab]eness of
what MarAd ‘doesiand does not take into’ accouxit in detemining
aininum accepuble bids. - -Although as 1ndi.catcd above, we are
unable to conclude that’ lhrM has abused its broa¢ discretion in
this case, we rm:ln concerned over wthe high bid rejc-tion rzt:
uuocinted with Marad sh:lp sales. For that reason, we rocqntly
recommended to the Secretary of Comilexrce that MarAd comsider taking
into account certain additional faclors when it determines minimum

acceptable bids. Nicolai Joffe Corporation (Reconsideration), supra.
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Deputy Comptroller General
of the United States
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